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V THE MATTER OF THE APPLICATION OF THE 
{RIZONA ELECTRIC DIVISION OF CITIZENS 

IM IRVIN 
VlLLlAM A. MUNDELL 

I lKE GLEASON 
EFF HATCH-MILLER 

Docket No.: E-01032C-00-0751 

:OMMUNICATIONS COMPANY TO CHANGE THE 
XJRRENT PURCHASED POWER AND FUEL 
{DJUSTMENT CLAUSE RATE, TO ESTABLISH A 
iEW PURCHASED POWER AND FUEL 
\DJUSTMENT CLAUSE BANK, AND TO REQUEST 

MOHAVE COUNTY'S REQUEST 

PPLICATION OF 9/28/2000 PRIOR TO 
ONSIDERATION OF THE PROPOSED 

~PPROVED GUIDELINES FOR THE RECOVERY  SETTLEMENT 
I F  COSTS INCURRED IN CONNECTION WITH 
!NERGY RISK MANAGEMENT INITIATIVES. 

N THE MATTER OF THE APPLICATION OF 
ITIZENS COMMUNICATIONS COMPANY, 
{RIZONA GAS DIVISION, FOR A HEARING TO 
IETERMINE THE FAIR VALUE OF ITS 
'ROPERTIES FOR RATEMAKING PURPOSES, TO 
:IX A JUST AND REASONABLE RATE OF 
?ETURN THEREON, AND TO APPROVE RATE 
XHEDULES DESIGNED TO PROVIDE SUCH 
?ATE OF RETURN. 

N THE MATTER OF THE JOINT APPLICATION OF 
ITIZENS COMMUNICATIONS COMPANY AND 
JNISOURCE ENERGY CORPORATION FOR THE 
APPROVAL OF THE SALE OF CERTAIN ELECTRIC 
JTlLlTY AND GAS UTILITY ASSETS IN ARIZONA, 
THE TRANSFER OF CERTAIN CERTIFICATES OF 
;ONVENIENCE AND NECESSITY FROM CITIZEN$ 
ZOMMUNICATIONS COMPANY TO UNISOURCE 
iNERGY CORPORATION, THE APPROVAL OF 
THE FINANCING FOR THE TRANSACTIONS AND 
3THER RELATED MATTERS. 

I 

Docket No.: G-01032C-02-0598 

Docket No.: E-01933A-02-0914 
Docket No.: E-01 032C-02-0914 
Docket No.: G-01032A-02-0914 



IT IS RESPECTFULLY REQUESTED that the Commission, prior to considering the 

'roposed Settlement or the requested transfer of the CC&N from Citizens to UniSource, conduci 

he hearing in the matter of Docket No. E-01032C-00-0751 (Citizens' Electric Rate Case) under 

Sitizens' Original Application, in order to determine what adjustment to Citizens' existing rate 

;tructure, if any, should be allowed under that Application. And, having made that 

ietermination, then conduct a hearing to compare the resulting rate with the rate proposed by the 

'roposed Settlement-ie., the new contract. 

Citizens' Original Application request was to adjust the basic service rate's power cost 

:omponent's automatic adjustor ("PPFAC") of $2.6 million dollars. This adjustment was sought 

o reflect the increased power supply expenses from Citizens' wholesaler, APS. 

The Commission has been presented with a contract between Citizens/UniSource and 

he Commission's Staff recommending that the Commission adopt and approve the electric rate 

:stablished between Citizens/UniSource and the Commission's Staff as a substitute for 

:onducting a rate hearing on Citizens' Application to change the power cost component of the 

C1ommission-approved basic service rate. While the desire to conflate the difficulties of 

:onducting an electric rate hearing on Citizens' Application into an omnibus settlement package 

lesigned to facilitate the CC&N transfer from Citizens to UniSource is understandable, the fact 

if the matter is that some 70,000 ratepayers in Mohave and Santa Cruz Counties will face a 

22% increase in their electric rates without benefit of knowing whether an evidentiary hearing 01 

Zitizens' Original Application to increase automatic adjustor to the power cost component of its 

2asic service rate from $2.6 million would have resulted in any rate change at all, or if there was 

B rate change, what it would have been. 
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To date, the basic facts underpinning the requested electric rate hearing are that Citizens 

)aid APS $ 82 million for power supply expenses incurred in a manipulated power market under 

L disputed interpretation of provisions of the contract, and that Citizens' seeks recovery of those 

:osts from the ratepayers without benefit of a routine legal interpretation of the contract by a 

ieutral fact-finding body of competent jurisdiction; and then compounds this failure with its 

equest in an Amended Application by seeking to have the Commission approve some $50 

nillion more in pass through to the ratepayer incurred under a new contract between it and APS 

Pinnacle West); and then Citizens asks the Cornmission to use this new contract to effect a rate 

ncrease of 22% to the service rate. This request under the Amended Application, however, has 

Ieen made contingent, under a proposed Settlement Agreement, on the Commission giving 

3tizens a 22% rate increase, with Citizens/UniSource agreeing to forego collection of the $82 

nillion incurred under the old contract plus the $50 million incurred under the new. 

It is legally valid and objectively reasonable for the Commission to determine whether 

he electric rate proposed by the proposed settlement is good, bad, or indifferent by first 

ktermining what a just and reasonable rate would be under the rate request of Citizen's 

3riginal Application, and then comparing it with the settlement's proposed rate, despite the fact 

hat Citizens and APS entered into a "new" power purchase agreement without Citizens having 

'irst learned from this Commission whether eliminating the old contract was a prudent and 

?roper action. 

Citizens' Original Application was filed on September 28,2000 seeking a rate 

idjustment. Citizens forthrightly, clearly and unambiguously explains in its Application that it 

seeks to change the automatic adjustor to the power cost component of the basic service charge 

from the existing $2.6 million PPFAC threshold to reflect unprecedented power supply expense5 
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ncurred under its contract with A P S  during the summer of 2000. Citizens describes for the 

:ommission the substantial increase in power costs that Citizens experienced that summer and 

iiscusses what Citizens believes to be the underlying causes, noting a hotter than normal 

ummer, and then, ironically, noting the concomitant 30% -- 50% increase in the price of natural 

;as during the summer. Original Application, pg 16-17. The Application discusses these 

:vents in the context of the impact of deregulation of the wholesale electricity markets, Le., 

vholesalers were no longer constrained to a cost-based rate to justify the price of power, but 

vere able to sell power at prices dictated by whatever the market would bear. Citizens then cites 

he California's Electricitv Options and Challenges report which suggested "that the rules 

h-ecting the California wholesale market are in fact flawed and that market participants are able 

o game the system to their benefit even while obeying the rules." Original Application, pg 21. 

Citizens then tells the Commission that "Citizens will investigate the extent to which 

2pS practiced due diligence in the acquisition of resources that service Citizens load during the 

;ummer of 2000.. . [and] . . . will seek to determine whether A P S  resource procurement strategy 

-esulted in the lowest possible cost to Citizens." Original Application, pg 28. 

Citizens Original Application is an objective response to a unique, unprecedented, set of 

:ircumstances. It clearly identifies what component of its rate structure needs modifying, (the 

iutomatic adjustor to the power cost component of its basic service rate) explaining as best it 

:an, given the information available to it at that time, why it thinks the prices were 

mprecedented, and promising to examine APS' procurement strategies to see if they were out of 

line. In short, Citizens' Original Application paints a picture of a Commission-regulated utility 

attempting to come to grips with an unprecedented set of market circumstances in reaching a jus 

and reasonable rate, by explaining that its automatic adjustor with its $2.6 million trigger for 
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ecovery was not designed to accommodate a $52.3 million power purchase expense from its 

:ommission-unregulated wholesaler, A P S ,  and that the Commission needed to consider an 

ltemative recovery method to the traditional 12 month method, but with a heads-up to the 

:ommission: natural gas prices went up 30%--50% during one of the hottest summers in years, 

nd native-load generation had to be supplemented by high-priced power in the wholesale 

narket with suspicions that the deregulation of the wholesale power market was not only adding 

o the increase, but that market participants might be gaming the system as a consequence of 

leregulation. 

The Commission was presented with a set of observations, which in hindsight, seem 

emarkably prescient in light of today's knowledge that, indeed, both the natural gas and electri 

)ewer markets were being manipulated and that deregulation was flawed in the California 

narket, and that those problems migrated into the rest of the Western bulk power market. 

ltizens' observations that market gaming might be afoot in the power industry have been borne 

)ut by FERC investigation, with the extent and economic impact still in question. 

If Citizens were before this Commission in keeping with its Original Application, the 

lommission would be conducting a rate hearing, whose major difficulty would be attempting to 

vinnow the wheat from the chafe of a manipulated market with a cost recovery mechanism 

vhich had been designed to capture variability in prices under a power purchase contract 

.eflecting rational market behavior. But during the pendency of the Original Application, 

Zitizens and APS tossed out the old contract and entered into a new contract. 

Citizens changed position from making an understandable regulatory request, to an 

tpproach under an Amended Application which begs description other than as one of treating 

some 70,000 ratepayers as a guaranteed cash reserve to be drawn on by Citizens A P S  unde 

5 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

in order from the Commission approving what amounts to a regulated retailer, Citizens, and 

inregulated wholesaler, APS, agreeing to a new contract which sets utility rates for the 

satepayers under a FERC-protected market-based rate tariff, i.e., a whatever-the-market-will-bea~ 

:ontract. In other words, the Commission, under the Amended Application was being asked to 

ubber stamp what amounts to be a 22% increase in rate and some $130 million in purchase 

jower costs as an additional pass through to ratepayers, all privately determined by APS and 

Clitizens, as a substitute for the Commission conducting a constitutionally required regulatory 

-ate hearing to set a rate which is just and reasonable to both Citizens and the ratepayer. 

On September 19, 2001, Citizens filed with the Commission its Amended Application as 

in update to its Original Application. Citizens tells the Commission in the Amended 

4pplication, that it and APS disagreed over the interpretation to be given the old contract's 

x-ovisions regarding economic versus reliability purchases by APS for supplying Citizens' 

load-this is the old contract with A P S  for power supply expenses which form the power supply 

:omponent, and its associated automatic (PPFAC) adjustor, of the basic service rate. But 

iiistead of proceeding to have the old contract's economic/reliability purchases' provisions 

interpreted by a neutral fact finder, so that the validity of the power supply expenses which 

Citizens had paid APS could be determined under well-understood legal standards of contract 

interpretation, and therefore binding as a matter of law, Citizens tells the Commission that APS 

and Citizens entered into a new fixed-rate contract under a FERC-approved market-based rate 

tariff, and requests the Commission to substitute the new contract for the existing contract--- 

thereby effectively increasing the basic service rate by 22%. In the same breath, and in addition 

to this 22% rate increase, Citizens requested this Commission to allow Citizens to recover the fu2 

amount of the power supply expenses incurred under the parties ' disputed-dflerent- 
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vlterpretation contract provisions which by the time of the Amended Application amounted to 

ome $82 million dollars. This was tantamount to asking the Commission to pass through $82 

uillion in power purchase expenses on APS' and Citizens' interpretation of disputed contract 

wovisions. (The $82 million amount is now estimated to increase by some $50 million by July 

f2003, because Citizens has been adding to the old-contract amount, the %ewrr contract's 

)owerpurchase cost to the PPFAC "bank." as f i t  were the power cost component basic service 

.ate.) 

Receipt by the wholesaler, APS, of revenues under the new contract with Citizens is a 

yaranteed return from some 70,000 retail ratepayers whether or not its retailer, Citizens, is 

uccessful in convincing the Commission that this contract price should be passed through to the 

atepayer as an automatic adjustor to the power cost component of the basic service rate. If 

insuccessful, A P S  still gets its contract price, but Citizens loses the benefit of its guaranteed 

easonable rate of return because it must make up the difference between its rate recovery and 

he contract price from its profits. That, however, is the choice made by Citizens in agreeing 

vith its wholesaler to throw out the old agreement. In sum, the new contract is one by which a 

lower wholesaler, APS, not subject to Commission regulation, can obtain the full benefit of 

:ommission regulation-effective barriers to entry of new, competing, power generators througl 

he power plant and line siting regulations, and a guaranteed rate of recovery from ratepayers 

hrough regulated retail utilities-as if it were a Commission-regulated utility, but without its 

mrdens, i.e., having its recovery from the ratepayer balanced by the Commission against its 

ictual operating costs. 

Ariz. Const. art. 15, Q 3 and 8 14 provide the standards in Arizona by which the 

Zommission sets regulated utilities' rates: 
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fj 3. The Corporation Commission shall have full power to, and shall 
prescribe.. .just and reasonable rates and charges to be made and collectec 
by public service corporations within the State for service rendered 
therein.. ." 

5 14. The Corporation Commission shall, to aid it in the proper dischargt 
of its duties, ascertain the fair value of the property within the state of 
every public service corporation doing business therein. 

A key variable in the calculus for setting a "just and reasonable" rate for Citizens, then, i 

"What is the fair value of Citizens' property in the State?" In Arizona, fair value has been 

articulated by our Supreme Court in this way: "In the past, fair value has been the factor by 

which a reasonable rate of return was multiplied to yeld, with the addition of operating 

expenses, the total revenue that a corporation could earn. See, Scates v. Arzz. Corp. Comm'n, 11 

Ariz. 531, 533-34, 578 P.2d 612,614-15 (App.1978). That revenue figure was thenused to set 

rates." US West Communications, Inc. v. Anzona Corporation Commission, 201 Ariz. 242, 241 

34 P.3d 351,354 (2001). 

Purchases of power under both the Old Contract and the New Contract are operating 

expenses, and as such, they are used to determine the total revenue Citizens could earn, with tha 

revenue figure used to set rates. Obviously, the rate set will be higher or lower as a function of 

which contract is used. Since Citizens makes no profit or return from the resale of the power it 

purchases from APS (Pinnacle West), and only benefits as a profit-making business to the exter 

of the reasonable rate of return component in the rate, it is just as obvious that whichever 

contract results in a lower rate to the consumer is the contract that results in insuring that "both 

the corporation [Citizens] and the consumer are treated fairly." US West, supra at 246. 

As noted above, Citizen makes no resale profit on the power it purchases from 

APSPinnacle West. Citizens passes the APS power purchase costs through to the ratepayer as 

the power cost component (and associated PPFAC adjustor) of the basic service rate. However, 
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iince Citizens is a regulated utility with no retail' competition, it cannot be economically 

ndifferent to what the cost of power is under its contracts with suppliers. As a regulated utility i1 

nust operate under a just and reasonable rate revenue stream approved by the Commission, i.e., 

he approved utility rate. Therefore, by entering into a new contract with APS, and eliminating 

ts old contract with APS, withoutfirst having had this Commission resolve the request made in 

he Original Application to determine the question of adjusting the PPFAC recovery amount of 

he power cost component, Citizens invades the province of this Commission by unilaterally 

:hanging the power cost component of its basic service rate before the Commission has had an 

)pportunity to review the question. 

If it turns out that the old contractual arrangements would have resulted in a lower rate to 

he ratepayer than a rate under the new contract, Citizens will be in the same position before this 

:ommission as the person who kills his parents and throws himself on the mercy of the court 

jecause he's an orphan 

THEREFORE, t is respectfully requested that the Commission, prior to considering the 

'roposed Settlement, conduct the hearing in the matter of Docket No. E-01 032C-00-075 1 

Citizens' Electric Rate Case) in accordance with the requests made in the Original Application, 

n order to determine what adjustment to Citizens' existing rate structure, if any, should be 

illowed under that Application. And, having made that determination, conduct a hearing to 

:ompare the resulting rate with the rate proposed by the Proposed Settlement-Le., the new 

:ontract. 

RESPECTFULLY SUBMITTED T H I S x  DAY OF APRIL, 2003 
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IRIGINAL and 15 COPIES of the foregoing 
Iletl" &-as - 03 , with: 

locket Control 
,RIZONA CORPORATION COMMISSION 
200 West Washington Street 
'hoenix, Arizona 85007 

*,led p 

WILLIAM J. EKSTROM, JR. 
MOHAVE COUNTY ATTORNEY 

:OPIES of the foregoing mailed 
- -4 -3 , to: 

:hairman Marc Spitzer 
,R I ZO N A CORPORATION C 0 M M I SS ION 
200 West Washington Street 
'hoenix, Arizona 85007 

:ommissioner Jim lrvin 
r R I ZO N A CO RPORAT I 0 N CO M M I SS I 0 N 
200 West Washington Street 
'hoenix, Arizona 85007 

:ommissioner William A. Mundell 
{RIZONA CORPORATION COMMISSION 
200 West Washington Street 
'hoenix, Arizona 85007 

:ommissioner Jeff Hatch-Miller 
4RIZONA CORPORATION COMMISSION 
I200 West Washington Street 
'hoenix, Arizona 85007 

;ommissioner Mike Gleason 
4RIZONA CORPORATION COMMISSION 
1200 West Washington Street 
'hoenix, Arizona 85007 

10 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

Ernest Johnson, Director 
Utilities Division 
4RIZONA CORPORATION COMMISSION 
1200 West Washington Street 
Phoenix, Arizona 85007 

Lyn Farmer, Esq. 
Chief ALJ, Hearing Division 
4R IZON A CORPORATI ON COM M I SS I ON 
1200 West Washington Street 
Phoenix, Arizona 85007 

ARIZONA REPORTING SERVICE, INC. 
2627 North Third Street, Suite 3 
Phoenix, Arizona 85004-1 104 

Christopher Kempley, Esq. 
Chief Counsel, Legal Division 
Attn: Jason Gellman, Esq. 
ARIZONA CORPORATION COMMISSION 
1200 West Washington Street 
Phoenix, Arizona 85007 

Steven W. Cheifetz 
Robert J. Metli 
CHEIFETZ & IANNITELLI, P.C. 
3238 North 16th Street 
Phoenix, Arizona 85016 

Counsel for Citizens Communications Company 

Daniel W. Pozefsky 
RESIDENTIAL UTILITY CONSUMER OFFICE 
11 10 W. Washington, Ste. 220 
Phoenix, Arizona 85007 

Holly J. Hawn 
Martha S. Chase 
SANTA CRUZ COUNTY ATTORNEY 
21 50 North Congress Drive, Suite 201 
Nogales, Arizona 85621 

Marshall Magruder 
Lucy Magruder 
P.O. Box 1267 
Tu bac, Arizona 85646 
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Yalter W. Meek 
\U IA 
!IO0 North Central Avenue, Suite 210 
'hoenix, Arizona 85004 

_.  Russell Mitten 

I High Ridge Park 
Stamford, Connecticut 06905 

IT1 ZEN S COM M U N I CAT1 ONS COMPANY 

lohn D. Draghi 
iUBER, LAWRENCE & ABELL 
i05 3rd  Avenue 
dew York, New York 101 58 

;ary Smith 
ITIZENS COMMUNICATIONS COMPANY 
!901 West Shamrell Blvd., Suite 110 
'lagstaff, Arizona 86001 

3aymond Mason 
lirector, Corporate Regulatory Affairs 

;tamford, Connecticut 06905 
High Ridge Park 

leborah R. Scott 
ITIZENS COMMUNICATIONS COMPANY 
!901 North Central Avenue, Suite 1660 
'hoenix, Arizona 85012 

Scott Wakefield 
?ES I DEN TI AL UTILITY CONSU MER OFF ICE 
I100 West Washington Street, Suite 220 
'hoenix, Arizona 85007 

Susan Mikes Doherty 
iUBER, LAWRENCE & ABELL 
505 3rd  Avenue 
\Jew York, New York 101 58 

Thomas H. Campbell 
Vlichael T. Hallam 
-EWE & ROCA, LLP 
40 North Central Avenue 
>hoenix, Arizona 85004 
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4ndrew Bettwy 
4ssistant General Counsel 
jouthwest Gas Corporation 
j241 Spring Mountain Road 
-as Vegas, Nevada 89150 

Jose Machado, City Attorney 
iugh Holub, Attorney 
2ity of Nogales 
777 North Grand Avenue 
qogales, Arizona 85621 
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